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Introduction to Syndicated Bank Loans

An important aspect of the current international banking crisis is the handling of defaulted cross border syndicated
loans. The purpose of this article is to explain the basics of syndicated loans and provide some examples of both their benefi-
cial and negative aspects.

Definition

Syndicated loans are a financing tool that allow a borrower to access a relatively large loan amount by borrowing
from multiple banks under a single set of loan documents, as opposed to borrowing from a single bank (a bilateral loan) or
several banks individually. In the making of a syndicated loan one or more lead banks, referred to often as
agent banks or arranging banks, discuss with a borrower its financing needs. (One, more agent or arranging
banks, is referred to herein as the “agent”.). Or the preliminary discussion could be done by bank acting or a
single agent. Terms and conditions including the principle amount, interest rate and other key provisions are
often discussed first between the agent and the borrower often with later negotiation involving banks that opt
to participate in the loan.

Lending and Administration

The agent receives a fee for its administrative work in organizing the syndicate in the first instance
and for administrative work it conducts with the borrower over the term of the loan. For example, an amend-
ment to the terms of a loan would typically be worked out first between the borrower and the agent bank with the review, com-
ment and ultimately a vote of the other participating banks. Documentation of the amendment is usually prepared by the agent
and its counsel, subject to comments and final acceptance by vote from the other participants. The final version of the amend-
ment is distributed to all participants for execution by each.

The agent bank also handles the day to day administration of the loan such as billing and payment, sending and re-
ceiving of any required notices, maintaining accounting regarding the loan and other similar tasks. This activity on the part of
the agent is sometimes referred to as “running the books”.

Benefits to the Parties

In forming the syndicate, the agent agrees to lend a portion of the total principle amount of the loan and then finds
other banks to undertake portions of or “participations” in the loan, a practice referred to as “selling” the loan. This pooling
technique has many advantages for both the borrower and the participating banks.

First, and perhaps most important, a very large loan can be made that otherwise would not be available to the bor-
rower. Also, smaller banks might have access to large, desirable borrowers through the syndicate that they would not have
acting alone. Transaction costs are held to a relatively small percentage of the total principle through the inherent efficiencies
of having a single agent running the books for a very large loan.

Through syndication the risk of a default on the loan is spread across the members of the syndicate and each bank puts
at risk a relatively small principle amount consistent with its own lending policies and criteria. This reduction of risk to each
bank is critical in enabling large loans to be made.

Banks set interest rates based on the risk represented by the loan along with other factors considered by the bank’s
credit committee. When each participant is putting a lower amount of principle at risk, the borrower is likely to get a better
interest rate than would be possible if the loan were made by one or a small number of banks.

In addition, among the credit criteria used by banks is loan concentration, meaning the amount of money the bank can
lend to any one borrower. By participating in syndicates, individual banks are able to make loans to large borrowers without
exceeding their own self imposed concentration limitations. One of the very costly effects felt by banks in the current financial
crisis is that some banks made very large loans to, or bought large amounts derivative products originating with, a single bor-
rower or derivative counterparty resulting in substantial losses to banks when such parties defaulted.
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Borrower s Benefits

From the borrower’s perspective, there is the very significant benefit of being able to access from a syndicate of
banks a larger loan amount than it could by borrowing from a single bank or a small group of banks. This aspect of syn-
dicated lending is of tremendous importance to the borrower. Further, in dealing with a large group of banks, a borrower
is able to develop new relationships with lenders with which it had not dealt in the past. These new banking relation-
ships might be of use to the borrower in other transactions at a later date.

Trustee
In the case of secured syndicated loans, a trustee sometimes presides over a trust with control of the pledged
collateral for the benefit of the lenders. The trustee may be the lead agent bank, one of the par-
ticipating banks or another bank or trust company not involved as a principal in the loan transac-
tion. Lending banks from all the world financial centers participate in syndicated loans including
those in the United States, Europe, the Middle East and Africa, and Asia, particularly Japan.

Problems in the Event of Default SIS 55 S 25! A sanme
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By their nature syndicated loans are multinational with lenders involved in a single Syn- .. swaumi s psersims caw s e
dicated loan being located in many countries and often several continents. If a syndicated loan is
collateralized, the choice of acceptable collateral, its location, and the rights of the agent or trustee to act to seize and lig-
uidate the collateral are spelled out in the loan documents subject with respect to seizure and liquidation to variation in
the local laws of jurisdictions in which collateral is located.

Even when the banks are able to negotiate with the borrower the pledge of collateral most easy to liquidate, the
trustee might be required to take action in more than one country on more than one continent. Compliance with the local
legal standards for seizure and liquidation of collateral, while fully complying with the debtor’s rights, can be quite com-
plex and costly.

If a syndicated loan is not collateralized, the lending banks my take action individually to obtain judgments
against the defaulting borrower and seek to enforce such judgments in whatever jurisdictions assets of the borrower are
located. If the assets of the borrower are largely in the country where it has its headquarters, banks seeking compensation
would likely bring an action for payment of the default in that country and then seek to liquidate assets located there.

However, loan agreements might provide that a designated country have exclusive or nonexclusive jurisdiction
to hear the case brought by the participating banks as to the default itself. But in such a case, the actions required to lig-
uidate collateral would be subject to the laws of the countries in which collateral in located. In even simple cases signifi-
cant choice of law issues arise and must be considered by the court, which in a sense can benefit the borrower by delay-
ing action taken against collateral.

The problem of recognition of judgments is also present when the default action is taken against the borrower in
a jurisdiction provided for in the loan documents, for example in England pursuant to English law. Then a participant
bank might be required to take multiple enforcement actions in countries where the borrower has assets.

A German bank participating in a loan to a defaulting Kuwaiti company might get a judgment in the jurisdiction
specified in the loan documents, for example England, which it must enforce in Kuwait and perhaps other countries
where the Kuwaiti borrower’s assets are located. A different participating bank might choose to get a judgment in Ku-
wait which it would then have to enforce in Kuwait or other countries where the borrower has assets.

In such cases the legal and other transaction costs would likely be high. Moreover, there is the possibility of
some banks succeeding in obtaining and enforcing a judgment for default on the loan while other banks fail to do so
based simply on their choice of jurisdiction.

Conclusion
Syndication of bank loans offers a powerful tool whereby large loans can be made to a given borrower while
spreading the risk among many participating banks. The borrower benefits from the greater availability of funds and the
lending banks each benefit by putting at risk a relatively small amount of loan funds.

However, in the event that the borrower defaults on a syndicated loan financed by many banks from different
countries, the ability of the several banks to take action against collateral or borrower’s assets not pledged as collateral
are likely to be costly and logistically difficult. Such potential difficulties, however, should be taken into account by
lending banks before they make a syndicated loan and the risks priced into the interest rate and other costs to the bor-

rower. .
Charles Brackbill—Lawyer

Al-Twaijri & Partners Law Firm
twaijri@twaijri.com
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Local News

t |l ncreases Stake i n Chine

Kuwai

Kuwait is increasing its stake in the Industrial and Commercial Bank of China, accordlng
to Finance Minister, Mr. Mustapha Al Shamali, although Mr. Al Shamali did not indicate
the size of the investment. Kuwait has also signed an agreement to take a (10%) stake in
a refinery project in China and Mr. Al Shamali added that the country may also invest in
other industry sectors in China.

GCC & Arab News In Brief

| CT OQOat ar To Create Government Net wor k

Qatar's Supreme Council for Information and Communication Technology (ictQatar) has announced it is creating
a secure Government Network for a safe and reliable data exchange between government agencies, businesses
and citizens. The network will primarily benefit the health and education sectors, where
information exchange will be much faster and more secure. Many of the e-government
ICt OATAR services currently available through Hukoomi and other government websites will be
hosted on a common network infrastructure allowing for a more responsive and cohesive

online government.

Bahrain Islamic Bank Realizes ($16m) in 2009 First Quarter Net Profits

Bahrain Islamic Bank, the pioneer of Islamic Banks in the Kingdom of Bahrain, declared
its financial results for the first quarter of 2009. In a press release sent to the media on
Wednesday, the Bank announced its financial results for the first quarter realizing BD6m |
in net profit, equivalent to $16m. In a statement, Mr. Khalid Abdulla Al Bassam, the £
Chairman, reported that “the Bank was able to continue its growth by increasing its assets W /

and while preserving the Capital Adequacy Ratio (CAR) to around (27%) in comparison to = /.

(12%) - the ratio required by the regulatory authorities. This is a clear indication of the Bank's safe and solid fi-
nancial position. What we achieved is in harmony with our long term policy which enabled the Bank to weather
the International financial and economic crisis.”

Nati onal Bank of Abu Dhabi to open a Ful

The Hong Kong Monetary Authority has given the green light to the National Bank of Abu Dhabi (NBAD) to
1 open a full branch of its bank in Hong Kong. It will open during the second half of 2009.
N Senior general manager of NBAD's International Banking Division, Qamber Ali Al Mulla,
"% told Reuters the bank also expects to open its first branch in Amman, Jordan during the sec-
8 ond half of 2009, and is looking into other markets, including Saudi Arabia, Qatar, Mo-
rocco, Tunisia and Algeria.

Syria and IDB Sign Loan Agreement

Syrian Minister of Finance Mohammed al-Hussein and President of the Islamic Development % ‘/L! &

Bank Group signed Saturday, May 23rd 2009, an agreement which stipulates that the bank
grants the Syrian government a 100 million Euros developmental loan for funding the project 3

of expanding the plant of electric power in Der ezzor . The Islamic Development Bank has &
funded 30 developmental projects in Syria since it was established with a cost of about 740 W‘\“ E
million dollars in addition to the technical aid, grants and training the Syrian cadres. T
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