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The Legal View and Challenges to the Practical Application of the Offset Program

The Offset Program, the Program of Economic Balance, Economic Partnership or Economic Cooperation are all names
for the mechanisms of international cooperation and reinvestment to be adopted by the countries according to their economic
conditions, the positions of their markets on the regional and international levels and based on the nature and power of a coun-
try’s economy and the extent of its involvement in the world trade system. The Offset Program has
different names. However, it aims in general at increasing the economic capability, opening new
markets and most importantly making the best use of the openness of the international market at all
levels so that modern technologies will be transferred, incorporated and that investment opportuni-
ties and fields will be diversified in Kuwait. Having a strong economy is no longer based on the
country’s wealth of raw materials or developed means of production; rather, it is based on the way of
making use of and developing the country’s strengths and overcoming the shortcomings through the
programs and mechanisms supporting reinvestment.

From this perspective, we study the Offset Program because the program, though it results in definite legal obligations
and impacts, represents an investment policy and indirect exploitation of the capital to be adopted by the countries in order to get
much more involved in the global economy and reap the maximum number of economic, scientific and technological benefits
upon concluding bilateral and multilateral international contracts. It is difficult to find a clear-cut definition for the Offset Pro-
gram, because all the legislation related to it defines only the obligations resulting from the Offset Program, i.e. the Offset Obli-
gation. We will try to define the Offset Program through comparing it with similar mechanisms. Based on such definition, or
more precisely on the elements of the definition, we will approach the components of such an obligation, its legal nature and sys-
tem as per the related Kuwaiti Law.

The Kuwait Offset Program was launched by virtue of the Resolution of the Council of Ministers no. (694) dated July
26" 1992. The Offset Program has been subject to several amendments, the first of which was by virtue of the Resolution of the
Minister of Finance no. (2) dated January 23" 2002 regarding extending the scope of applying the Offset Program to cover major
civil contracts with a value equal to or more than an amount of (10) million Kuwaiti Dinars, in addition to the military contracts
with a value equal to or more than one (1) million Kuwaiti Dinars in the first stage, then the value increased to three (3) million
Kuwaiti Dinars. Owing to the fact that the Offset Program was deemed fruitless, the application of the same was suspended in
both the civil and military sectors by virtue of the Resolution of the Council of Ministers dated August 15™ 2004, until the Minis-
try of Finance concluded a study and a comprehensive review of the most important obstacles and reasons that prevent the Offset
Program from achieving its desired goals. Latter on the Offset Program was activated by virtue of the Resolution of the Council
of Ministers no. (863) dated August 7" 2005. As a step towards completing the restructured policy adopted by the Ministry of
Finance, it decided by virtue of the latter Resolution to establish the National Offset Company as a wholly state-owned closed
shareholding company (Public Authority for Investment) to undertake the duties of managing the Offset Program as per the pro-
visions of the Resolution of the Minister of Finance no. (41) of (2006) dated August 16™ 2006.

The most important amendment made to the Offset Program was in (2007) when Resolution no. (37) of (2007) regard-
ing implementation of the guidelines of the Kuwait Offset Program no. (9) of (2007) dated September 9™ 2007 was passed. If the
Offset Program imposes certain obligations on foreign contractors, the partnership system approved by many of the countries
may lead to the same results provided to have bilateral agreements between the countries. Such agreements intentionally organ-
ize, via prior negotiations, the mechanisms of economic cooperation and reinvestment and they impose on the signatory countries
Offset Obligations including the organization of internal legislation, and this is what is required by the implementation of the
programs such as the Offset Program.
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Therefore, the Offset Program can be defined as a group of benefits and privileges that the government authorities
can utilize upon concluding contracts with foreign contractors and those contractors in return shall be subject to the provi-
sions of the Offset Program. During the execution of the Offset Program, foreign contractors enjoy some privileges, incen-
tives as well as financial and administrative arrangements as per study and evaluation standards previously determined un-
der the issued resolutions with regard to the execution of the Offset Program which mainly aims at achieving three goals:

e Transfer and utilization of developed and suitable technologies to be introduced to the Kuwaiti economy.
e Supporting the scientific progress in education and vocational training sectors.
o Creating specialized job opportunities for Kuwaiti graduates.

Based on the above definition of the Offset Program, we will be gradually introducing the existence of the Offset
Obligation and ending with the legal system governing the execution of the Offset Obligation.

The Conditions Pertaining to the Scope of Imposing the Offset Obligation:

The Offset Obligation is imposed upon the execution of government supply contracts with foreign entities. There-
fore, the Offset Obligation is only imposed upon executing specific government contracts, especially supply contracts with
foreign entities at a specific financial value.

The Kuwaiti Offset Program was practically launched in the year (2002). Then, major civil contracts which are
equal to or more than (10) million Kuwaiti Dinars and military contracts which are equal to or more than one (1) million
Kuwaiti Dinars are subject to the Offset Obligation. Thus, the Offset Obligation is not imposed on civil and military con-
tracts whose value is less than the mentioned amounts. However, in order to extend the scope of the Offset Program, the
Ministry of Finance issued Resolution no. (13) of (2005) dated August 31% which increased the value of the Military Con-
tracts subject to the Offset Program so that such contracts are liable to the Offset Obligation which is equal to or is more
than (3) three million Kuwaiti Dinars. Thus, the contracts which are subject to the Offset Obligation are either civil or
military contracts at the said minimum values; however the First Article of the latter resolution brings about a sort of con-
fusion and ambiguity as it imposes the Offset Obligation on the civil supply contracts pertaining to all the subsequent
phases of oil industry with express exception to oil exploration and oil and gas production contracts.

Yet, the ministry has quickly noticed that this may impose difficulties on the practical classification level of oil
contracts, being civil contracts and issued the Resolution dated October 11" 2005 which keeps the value of the contracts
which are equal to or more than (10) million Kuwaiti Dinars subject to the Offset Program with exception to all the oil
sector’s contracts. Perhaps the reason for that is the strategic importance of such contracts although in fact they are civil
contracts, and consequently, they may lead to the Offset Obligation. However, the declaration which has been recently
made by the General Manager of the National Offset Company that there is a future intention to impose the Offset Pro-
gram on oil contracts makes us expect that the Offset Program will be applied on a large scale. It is worth-mentioning that
the Offset Obligation only arises from supply contracts signed between the government authorities and foreign contractors
whether they are civil or military contracts.

Describing a government contract as being civil is not sufficient to apply the Offset Obligation; rather, the subject
of the government contract should be taken into consideration as it shall be pertinent to certain types of supplies. To ex-
clude some contracts, though being civil contracts, from being subject to the Offset Obligation, the issuers of the Guide-
lines of the Kuwaiti Offset Program no. (9) of (2007) issued under the Resolution of the Minister of Finance no. (38) of
(2007) approved criteria for the qualities of the foreign contractors in order to determine whether the government contract
is subject to the Offset Program or not so that it will not be considered a foreign contractor. Consequently, a foreign body
which undertakes construction and building works contracts such as bridges, infrastructure and governmental buildings
construction contacts, civil goods supply contracts that are based on Free on Board (F.O.B.) delivery and all the contracts
signed with any government body through the Public Private Partnership (P.P.P.) are not subject to the Offset Obligation.

Accordingly, imposing and implementing the Offset Obligation is based upon the availability of the condition of a
supply contract, whether it is a civil or a military contract, at a minimum financial value g

because the value of the contract defines, as will be explained later on, the financial =

value of the Offset Obligation. Besides, imposing the Offset Obligation is subject to the =

criteria set by the Ministry of Finance in its discretion based on an estimation of the

value of the contract. If the Offset Obligation is imposed on such contract, it must fulfill |§

the three main goals of the Offset Program. Thus, the existence of the Offset Obligation &

is closely related to the government’s desire to extend or decrease the scope of applica-

tion of the Offset Program.
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Local News

Kuwait Banks Do not Face Financi
The Central Bank of Kuwait (CBK) Governor Sheikh Salem Al-Sabah said that the
banking system is not locked in any risks bearing on a looming suspension or reduc-
tion of finance lines between Kuwait and foreign banks. Al-Sabah told the Kuwait
News Agency that the foreign financial investments of the Kuwaiti banking system
are relatively low in consequence of regulations set out by the CBK as to banks' investment policies.
These envision that investment in securities should not exceed (10%) of the issuer's capital, and the total
percentage of a portfolio should not exceed (50%) of the bank's capital

G(C & Arab News in Briei

Dubai and Abu Dhabi May Link Metros

— ‘t . Dubai's Roads and Transport Authority is considering extending the Red
= S 20 _ line of the Dubai Metro to the border where it would meet Abu Dhabi's
‘»“F , == planned metro line, MEED has reported. Dubai's Red line is scheduled to
. u open in September 2009, with the first phase of the emirate's Green line to

% follow in March 2010.

IEA: Global Oil Demand to Fall

The International Energy Agency has said that global demand for oil will fall by
up to 2.4 million barrels a day in 2009, bringing consumption down to 2004
levels, Bloomberg has reported. The cut in predicted consumption is the eighth
consecutive monthly downward revision, with the previous month's estimate cut
by a further one million barrels per day.

S. Korean Firm Wins $ 805 m Abu Dhabi Contract

" SK Engineering & Construction of South Korea has won an $805m contract from
1 Abu Dhabi Company for Onshore Operations to install gas compressor units at the
. 1| UAE firm's Bab oil field. Seven other companies and consortia had submitted bids
I % for the engineering, procurement, and construction contract.

Bank Muscat Plans Bond Sal e
Bank Muscat, Oman's biggest bank plans to sell OR60m of bonds to boost regulatory capital. K Gopa-
kumar, the Bank's General Manager and head of wholesale banking said on Wedensday April 8" 2009
that the seven-year subordinated debt, which goes on sale, pays annual interest of
8%. The sale will increase the bank's combined Tier 1 and Tier 2 capital ratios, by
about 75 basis points, he said.
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